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STATEMENT SHOWING JURISDICTION

The Court of Appeals has jurisdiction in this matter pursuant to 78-2a-3(2)(e), as this is
an appeal from a Court of Record regarding a criminal matter.

STATEMENT OF THE ISSUES

ARGUMENT ONE - THE TRIAL COURT ERRORRED IN NOT ALLOWING THE
DEFENDANT TO ESTABLISH HIS THEORY OF THE CASE THROUGH CROSS
EXAMINATION OF WILL CLARK.
STANDARD OF REVIEW - Trial Courts have broad discretion in restricting the scope of
cross examination, and on appeal the Trial Court's ruling is reviewed under an abuse of
discretion standard. State vs. Tarrats, 2005 UT 50
LOWER COURT -This issue was raised with the Trial Court at page 4, of the June 17,
2005 Transcript.

ARGUMENT TWO - THIS COURT SHOULD GRANT A NEW TRIAL BY VIRTUE OF
PROSECUTORIAL MISCONDUCT
STANDARD OF REVIEW - The Appellate Courts will reverse a Jury Verdict because
of Prosecutorial misconduct if it finds the Prosecutor's remarks were improper and harmful to
the Defendant. State vs. Colwell, 2000 UT 8,994 P.2d 177.

LOWER COURT - This issue was raised at the Trial Court level at page 6 of the August
3, 2005 Transcript.

ARGUMENT THREE -THIS COURT SHOULD GRANT A NEW TRIAL (FOR OTHER
REASONS)
STANDARD OF REVIEW: The Appellate Court will reverse a jury verdict only when it
finds that the evidence to support the verdict was completely lacking or was so slight and
unconvincing as to make the verdict plainly unreasonable and unjust. State vs. Stringham, 2001
UT13, (Utah, 2001).
LOWER COURT - This issue was raised at the Trial Court level as a Motion for a New
Trial.

DETERMINATIVE LAW
In Article I, Section 12 of the Utah Constitution is the following:
(Rights of accused persons)
In criminal prosecutions the accused shall have the right to appear and defend in person
and by counsel, to demand the nature and cause of the accusation against him, to have a
copy thereof, to testify in his own behalf, to be confronted by the witnesses against
him, to have compulsory process to compel the attendance of witnesses in his own
behalf, to have a speedy public trial by an impartial jury of the county or district in which
the offense is alleged to have been committed, and the right of appeal in all cases. In no
instances shall any accused person, before final judgment, be compelled to advance
money or fees to secure the rights herein guaranteed. The accused shall not be compelled
to give evidence against himself, a wife shall not be compelled to testify against her
husband, nor a husband against his wife, nor shall any person be twice put in jeopardy for
the same offense.

AMENDMENT VI - UNITED STATES CONSTITUION
(RIGHTS OF THE ACCUSED)
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial,
by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation, to be confronted with the witnesses
against him, to have compulsory process for obtaining witnesses in his favor, and to have
the Assistance of counsel for his defense.

STATEMENT OF THF CASE
This is an appeal from a Jury Verdict of Guilty to Statutory Rape of a Child,
Unlawful Sexual Intercourse with a Minor, and two Courts of Providing Alcohol to a
Minor.
NATURE OF THE CASE
The Appellant is challenging the limitation on his Rights of the State and Federal
Constitutions to Confront and Cross Examine the State's witnesses.
This witness was allowed to testify, however, the Defendant was not allowed to cross
examine him regarding any motive that he may have had.
Additionally this witness was a critical witness to establish the theory of the Defendant.

I II! Ih 11 III I'lHM I MMIN<;S
Appellant filed a Motion to Arrest the Judgment, a Motion for Judgment Notwithstanding
the Verdict and a Motion for a New Trial, all of which were denied by the Trial Court.

DISPOSITION BY THE TRIAL COURT

The Trial Court denied all Post Trial Motions and sentenced the Defendant, Ronald Craig
Lindberg to Prison for the indeterminate term of five years to life.

SUMMARY OF THE ARGUMENTS
Argument One - Appellant argues that his Constitutional Rights under both the State and
Federal Constitutions were violated in that he was not allowed to confront and cross examine the
State's witnesses.
This witness would have not only testified about his motive to testify as he did, but he
would also supply a critical element to the Defense theory of Fatal Attraction.
Argument Two - Appellant argues that there was Prosecutorial Misconduct in Closing
Arguments. The Prosecutor proposed a theory to the Jury that was not only totally unsupported
by the facts, but was contrary to all witnesses and all exhibits. If the Jury accepted the only
theory submitted by the Prosecution, then they based their Verdict on something other than the
evidence.
Additionally, the prejudice established under Argument One above was severely
increased by the Prosecutor in Closing Arguments.
Argument Three - The evidence supporting the verdict was completely lacking or was so
slight and unconvincing as to make the verdict plainly unreasonable and unjust.
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The following facts are the facts that are consistent with the verdict by the Jury.
1.

On Saturday Evening, February 21, 2003, Carmen Johnson (hereinafter

"Carmen") and Sage Weinglass (hereinafter "Sage") were walking towards their dorm when they
saw Ronald Lindberg's (hereinafter Defendant) truck outside of his classroom. (Transcript June
13, 2005 at page 136).
2.

So Carmen and Sage decided to go talk to him in his classroom. They claimed he

said that he had some alcohol and that they should come over to his house. (Transcript June 13,
2005 at page 137)
3.

Later that same evening, around 10:00 P M. Lindberg came over to the girl's

dorm and said that he had some alcohol and the girls should come over to his house as the screen
to their dorm was "already busted out." (Transcript June 13, 2005 at page 137 and 138).
4.

Carmen and Sage thought about it for a long time and then " . . . we decided that it

would be fun to leave the dorm and go." (Transcript June 13, 2005 at page 141)
5.

Carmen and Sage decided to go out a different window than suggested by

Lindberg as the watchman, who was the security for the private campus, would be able to see
them if they went out the "busted" window. (Transcript June 13, 2005 at page 141).
6.

Carmen and Sage told Ariel to sleep in Carmen's room so that if anybody caught

Carmen and Sage, Ariel would be able to have an excuse for not knowing anything as she was
not even in the room where they left. (Transcript June 13, 2005 at page 141).
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7.

Using a pair of scissors Carmen and Sage were able to get the screen off and then

climbed out the window on the ground. (Transcript June 13, 2005 at page 143)
8.

They were especially careful not to be seen by the people in the dorm across the

way, as that dorm had music playing with people talking. (Transcript June 13, 2005 at page 143)
9.

Each of the girls testified in multiple parts of the transcript that they were very

careful to wear black so that no one could detect them. (Transcript June 13, 2005 at page 169,
also June 14, 2005 at pages 138 and 188)
10.

Carmen and Sage went way out of their way not to be detected by the security

guard. Carmen described the same as follows:
"We finally got around the dorm. Went down two blocks out of our way. Went
around the whole school, around the night watchman two blocks past him and
came back around the school to Lindberg's house." (Transcript June 13, 2005 at
page 143. Compare Sage's version at June 14, 2005 at page 139).
11.

Carmen and Sage knocked at the front door and no one answered the door, so they

continued knocking with no response. (Transcript June 13, 2005, at page 144).
12.

When there was no response at the front door the two girls went to the back door

and knocked on the door in order to get Lindberg to let them in. (Transcript June 13, 2005 at
page 145)
13.

When there was no response at the back door, the girls went to Lindberg's

bedroom window and threw rocks and all kinds of stuff at the window. (Transcript June 13, at
page 145)
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14.

At this point the girls were about done trying to wake up Lindberg. At page 139

of the June 14, 2005 Transcript Sage describes what happened as follows:
"And we were like throwing rocks. I'm not really, ah, sure. But finally we tried one
more time on the front door, and he opened it."
15.

Each of the girls stated that the time that they arrived at Lindberg's home was

somewhere around 2:00 A. M. (Transcript June 13, 2005 at page 154)
16.

After entering Lindberg's home the girls made their way into his bedroom.

(Transcript June 13, 2005 at page 167)
17.

Once there, all three people sat on the bed as there was no other place to sit while

in the bedroom. (Transcript June 13, 2005 at page 167)
18.

The television was on and the three of them were flipping through channels

watching pornography. (Transcript June 13, 2005 at page 169 and June 14, 2005 at page 146)
19.

At this point Sage takes off all of her clothes and Carmen takes off all of her

clothes and neither one of whom were assisted in that in any way by Lindberg. (Transcript June
13, 2005 at page 171 also June 14, 2005 at pages 147 and 192)
20.

Sage testified that Lindberg did not even ask the young ladies to remove their

clothing. (Transcript June 14, 2005 at page 147)
21.

Lindberg first had sex with Sage and then with Carmen and then again with Sage

and again with Carmen. (Transcript June 13, 2005 at page 183 and June 14, 200^ at page 152)
22.

Each of the four times the Young Ladies were on top of Lindberg. (Transcript

June 14, 2005 at pages 149 and 193).
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23.

Both of the Young Ladies testified that in reference to each of the four (4) times at

no time was it ever forced on them by Lindberg. (Transcript at page 184)
24.

Each of the Young Ladies testified that these four distinct acts of sexual

intercourse occurred in as little as one and a half to two hours. (Transcript June 14, 2005 at page
194 and 196)
25.

At the time of the alleged sexual intercourse Carmen was sixteen years of age.

(Transcript at page 112, June 13, 2005)
26.

At the time of the alleged sexual intercourse Sage was seventeen years of age.

(Transcript at page 130, June 14, 2005)
27.

At the time of the alleged sexual intercourse Lindberg was in a position of trust in

reference to Carmen Johnson but not as to Sage Weinglass, because Lindberg was Carmen's
teacher and advisor at the Campus. (Transcript at pages 130-133, June 13, 2005)
28.

A two alarm fire broke out at Mount Pleasant on Sunday Morning, February 22,

2004, at the hour of 6:37 A.M. (Stipulated into evidence by the parties at page 6 of the
Transcript for June 14, 2005)
29.

Carmen Johnson testified that she left Lindberghs home between 8:30 A.M. and

9:00 A.M. on Sunday Morning, February 22, 2004. (Transcript at page 40, June 14, 2005).
30.

Sage Weinglass testified that she left Lindberg's home between 8:30 A.M. and

9:00 A.M. on Sunday Morning, February 22, 2004. (Transcript at page 187, June 14, 2005).
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ARGUMENT ONE
THE TRIAL COURT ERRORRED IN NOT ALLOWING THE DEFENDANT TO
ESTABLISH HIS THEORY OF THE CASE THROUGH CROSS EXAMINATION OF
WILLIAM CLARK

As noted m the i ranscript at page }> Linnugh and lhduding page 94. OK lune 1(>. 2005,
William Clark was called to testify by the State.
He was a critical witness for the State as he claimed that others had stated that Carmen

Will Clark claimed that the Defendant himself had admitted to oral sex with the alleged
victim Carmen Johnsc -n (I *ag; z 8

•

****<**-.

Will Clark claimed that the Defendant has consumed alcohol on a different occasion
v hen th 3 De fendant allege dlj

M:

<•..: . \ wu.

m:ien ( I ranscript at page 89,

June 16,2005).
V

-ww u

_-; .i

v.nc in... .iL Mid ucUi.d^Ki \ u _ -^oua iriwiu.

ai:

v

had been "pretty close " (Transcript at page 86, Uwc 1 (\ 2005)
The problem that the Defendant had with \-. : -. lark v\a> K*at Defendant was not allowed
to cross examine regarding the location of the sexual encounter and the comiection of the same
with the Defendant.
Defendant was not allowed to inquire about the time that Carmen Johnson and Will Clark
took extreme measures to break into the Defendant's home to CIK vie in sexual relations.
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Defendant was allowed to inquire about the sexual intercourse, (Transcript at page 92,
June 16, 2005) however, Defendant was not allowed through cross examination to establish the
central point of his theory of the case involving the "Fatal Attraction" that Carmen had for the
Defendant.
Defendant's theory in the case was that Carmen Johnson had a crush on the Defendant
and she was fabricating statements of sexual relations between herself and the Defendant.
Defendant's central point was that Carmen Johnson was physically going to have the next
best fantasy, by having sexual relations with someone in the Defendant's home.
That in order to accomplish this event she and Will Clark had to break into the
Defendant's home to engage in sexual intercourse.
The Trial Court did not allow the Defendant to cross examine Will Clark as to the
extremes that he and Carmen Johnson had gone to in order to fulfill her fantasy.
At page 91 of the Transcript on June 16, 2005, Will Clark stated that he and Carmen were
not even good friends, however, they had engaged in sexual intercourse.
The missing link with the Jury is that she was going to have sex with someone even if
they were not even good friends by breaking into the Defendant's home to complete her fantasy.
On June 17, 2005 at page 4, Defendant preserved his objection to the prior ruling by the
Court, which had been made in chambers, off the Record:
MR. WALSH: Your Honor, ah, could I just put on the record my request to, ah, inquire
of the witness about breaking into the defendant's home and the ruling regarding that,
just to have it on the record, if I might? It was a witness yesterday by the name of, ah,
Will. And I wanted to ask him questions regarding the fact that he not only had sex
relations with Carmen Johnson, but that he and she had broken into the defendant's home
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to do that And we talked about thai in v_ hainK : * a*id \ v,ui i lonor > i1 iig was that
you'd allow me to do the sex relations, but n o i tiiv^ lad that it occurred AA1 the defendant's
home.
•. 1 1 IEC 01 IR I '

,(

Ill ighi

MR. WALSH: I'm not - I'm not gonna reargue the matter. I'd just like the
record to reflect our understanding yesterday. in light of your ruling yesterday in
Chambers.
THE COURT: All right. Well, the subject surfaces. You indicated the testimony
had been that the, ah, the witness was Will Clark. The testimony had been that he was a
friend of the defendant's; that he had lived in the defendant's home with the defendant
for a time. Ah, my view is that, ah, the inquiry, in light of that history, may not have K n
fair. And the more crucial factor was that, ah, I did allow you to inquire about his
personal relationship, intimate relationship, sexual relationship with the prosecutrix. tk\
ah - one of the victims, ah, and, ah, to move beyond that, given the history of his having
been in that home, considered more prejudicial than nrobntive, so I did not allow it.
This specific issue was fullv briefed h\ the Defendant nml aruued to the Court in a Post
Trial Motion to Arrest it^ JuJynuit. .u, K I.;.J it, LK. ; . ^ . ^ . p i beginning on page 1.= .MI Augusi
3,2005:
MR. WALSH: I he first thrust, Your Honor, has to do with Will Clark and Carmen
Johnson having sex relations in my client's home. Ah, the Court allowed us to ask Mr.
Will Clark if he had engaged in sex with Carmen Johnson, and you allowed that to occur.
And so we were allowed to go there. But Your Honor did rule that we were not allowed
to go to where it took place, because you felt that it was more prejudicial than probative.
I've set forth my case law on that about prejudicial and probative anu m \ il n raises the
jury's sympathies, arouse their senses or provokes their instinct to punish, to base the
verdict on something other than established propositions of the case, etc. And - and you
made your ruling. I accepted your ruling. And Fm suggesting now, as we look at the big
picture and look at what happened in closing argument, that it has become prejudicial and
extremely unfair. Fm gonna suggest that my theory to the court, to the jury, is the fatal
attraction theory. That Carmen Johnson found him, my client, to be. ah, very handsome.
She admitted that she had a crush on him, at least at one point. Witnesses testified that
she had a crush. Every witness who testified on the issue said that Carmen Johnson had a
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crush on, ah, Mr. Lindberg. So the idea of being able to established that the sex relations
occurred in my client's home was directly on point of our fatal attraction theory.

MR. WALSH: Of course, these two individuals could have engaged in sex anywhere.
Ah, there was a motivation, we submit, on Carmen Johnson's part to have sex in the
home where she had the fatal attraction. And then what occurs, Judge, is where I
consider the most serious prejudice of all. And that is - is that when you get to closing
argument, you always go through your witnesses and you always say, "Well, does this
witness have a motive to say something one way or another?" And the young lady took
the stand, the second to the last witness, and she said, "My grades went down. He
confessed to this, confessed to that, that his marriage was on the rocks, blah-blah blahblah blah." But then when my client took the stand, he explained a way why she had a
motive. That he caught her cheating on a test and he gave her no credit for that test
result. And as a result, she had a motive then to come in and say whatever she did, as far
as do my client dirt.
But when it comes to Will Clark, Judge, what Mr. Keisel does in closing
arguments, he says he's got no motive. He's got no motivation. And yet in reality,
Judge, we're prevented to go. But - but he's part of that - that reason why they had sex
in the home.
Now, it's true that Will Clark, at one point, lived in my client's home. But the
event that took place where they had sex in my client's home was not during that
timeframe. He was clearly a trespasser. He was a burglar when he, in fact, engaged in
that event in my client's home.
So the - 1 submit that when we're not allowed to go forward with the fatal
attraction theory, saying the sex occurred in the - in the home, that - that has a certain
what I submit as prejudicial affect because it doesn't - it - it has got terrific probative
value, when we are talking about fatal attraction
But when the - when the prosecution is allowed to comment "This guy had no
motive. He was on Mr. Lindberg's team, and Mr. Lindberg took him in when he was on
suspension." And Will Clark was a good friend of— of Mr. Lindberg and would testify,
ah, for Mr. Lindberg; accept that he's trying to make an admission against interest. And
he drills the jury on that. Then the prejudice then becomes extremely more compounded
because it's one thing to say I can't go into my fatal attraction theory, but now I can't go
into the motive in response to why he said what he said.
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And yet the prosecution, on the other hand, drills it to the - Io the hilt. "This
young man had no motive. This - this young man had no motivation to say one thing or
another. Frankly, he's on Mr. Lindberg's team." And that's drilled to the jury and that's
what make the fact that we're not allowed to get into the fact of the fatal attraction part of
Carmen Johnson's scheme all the more prejudicial.
THE C O U R I : Well, I'm - I'm not sure I HI following you. \, . „io. ah > wu did
certainly argue vour *heorv, the crush theory.
MR. WALSH: Right
THE COURT: And you say you've used the words fatal attract L :)ii;il and I take y c n 1
at your word. And so you argued all of that. You went into all of that.
MR. WALSH: Right.
THE COURI : Ah, a n d ) ou vv e r e : Jill :> \ < • c d t c • i

1 it the >< sxual relationship

between the victim and, ah, that witness.
.

MR. u \i.NIL i hat's right.
THE COURT: Okay.
MR. WALSH: M y THECOlJR "

"

•

i-l . i

-v, •

:h;H v.hnc

'< n.,,r-,t U* J c>

MR. WALSH: Sure-surely.
THE COT JR I 01 \ t) \ II I i i h MR. WALSH: Not just his motive to lie. but he supports my fatal attraction
theory. He's got affirmative evidence that says this young lady had a scheme, and her
scheme was that she was gonna have sex with this guy and my - my client. If she
couldn't have with my client, she was gonna have it in - in - with someone in this home.
They could have done it anywhere, Your Honor, and it would be affirmative evidence on
the fatal attraction. But it also goes to his motivation for not being on my client's team
on this thing. That's what's drilled to the jury, see, it that he's got no motivation here.
He's - he's Mr. Lindberg's friend. And he - he's got no he's not even on our team. Yet
he comes in and says the - the things that he testified to for the State. And we therefore,
9

we find the prejudicial effects to the defense astronomical when the jury is drilled on this
young man's on our team, yet testifies against us

MR: WALSH: Okay. No. 2. Judge, has to do with the jury in the home visit.
Was - was, ah, flowing from the fact that we're not allowed to get into where the sex
occurred in my client's home. The jury doesn't get to see what - what extremes these
two young people would have to have gone to to break into my client's home to have the
sex relations, and it ties into the home visit, Judge. It just flows from the fact you've
ruled we're not gonna go there, as to where the sex occurred. And as a result, when they
go out and see the home, they don't get to see the physical evidence in a case that's
almost zero physical evidence as to what had occurred in support of the fatal attraction
theory.
THE COURT: Now there's - there was no request for them to look at anything
particular in the home, was there?
MR. WALSH: I will come to that.
THE COURT: You didn't - you didn't request that they look at, ah, a particular
thing.
MR. WALSH: No. I did not. I did not.
THE COURT: Okay.
MR. WALSH: But - but it stems, Judge, from the fact that you told me "I'm not
gonna go - I'm not gonna let you go into where the sex occurred." It flows from that
ruling.
If - if I were allowed to have gone into where the sex occurred, then I could say,
"Well maybe I'd like the jury to go down and look at the particular room where they had
to force or break the window." And I don't want to overstate this, Judge, but they had to
force entry through one of the windows downstairs in order to make entry into the home.
And - and the jury then could have at least envisioned that, seen the physical evidence of
that, had we been allowed to establish that he was part of the fatal attraction theory.
Prior to making the foregoing Oral Argument to the Court, Counsel for the Appellant
raised these critical issues by way of the written Motion for a New Trial as follows:
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Comes now the Defendant, Ronald Craig Lindberg. by and through his Attorney;
John Walsh and submits the following Memorandum oi P »ints and Authorities in Support
of Motion for New Trial.
NTUl'IMIiN'l O F T H F R I JI JE
Rule 24. Motion for New trial
"The Court may, «
-u oi a party or u^v,.. UJ ovwi mit.^tive, grant a new
trial in the interest of justkv
is any error or impropriety which had a substantial
adverse effect upon the rights of a party."

STATEMENT OF THE CASE LAW
State vs. Rudoipi: • i

>

. ..

I

At page 194 the Court of Appeals made the following statement:
"When the jury renders a verdict, as a practical matter there is little, if anything
relative to the sufficiency of the evidence that can be corrected. Even if the trial
court is asked to review the sufficiency of the evidence, say, in the context of a
motion to arrest judgment, or motion for new trial, the "trial court may arrest a
jury verdict when the evidence, viewed in the light most favorable to the verdict,
is so inconclusive or so inherently improbable as to an element of the crime that
reasonable minds must have entertained a reasonable doubt as to that element."
ARC

\ i ONE

Counsel for the Defendant respn tt'ul:> M.mints uiai it was an cv,,\ in law lor the
Court to prevent the Defendant from expbniiL iniough cross examination of Will Clark
and Carmen Johnson that Will Clark and Carmen Johnson had broken into the home of
the Defendant to engage in sexual relations.
As set out in the Affidavits of Ronald Lindberg and L. Gary Lindberg this ruling
by the Court turned out to be extremely prejudicial to the Defendant
This conduct by Carmen Johnson and Will Clark squarely supported the fatal
attraction theory maintained throughout the trial by the Defendant, as Carmen Johnson
was going to have sex in the Defendant's home no matter what.
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To fulfill Carmen Johnson's fantasy, supported by the universal testimony
regarding her crush on Ronald Lindberg, she was going to have the next best scenario by
having sex with someone in the Defendant's home whether it was Defendant or someone
else.
This Court stated on the record that the basis for preventing the Defendant from
pursuing this line of questioning both as to Carmen Johnson and Will Clark was on the
notion that the probative value of the same was substantially outweighed by an unfair
prejudice to the State.
Counsel for the Defendant respectfully submits that there is frankly no unfair
prejudice to the State whatsoever and that the said evidence literally was one hundred
percent probative and zero percent unfair prejudice to the State based upon the case of
State vs. Lindgren, 910 P.2d 1268 (Utah Ct. App. 1996).
In State vs. Lindgren the Court of Appeals addressed what makes evidence more
prejudicial than probative. In their analysis of Rule 403 of the Utah Rules of Evidence
they said that the trial court may find evidence to be unfairly prejudicial, and therefore
inadmissible, if it appeals to the jury's sympathies, arouses a sense of horror, provokes
the instinct to punish, or otherwise may cause the jury to base its decision on something
other than the established propositions of the case.
Counsel for the Defendant submits that there was no reasonable possibility that
the jury's sympathies would be aroused, or that they would find this evidence to cause
them horror, or would it provoke their instinct to punish, etc.
On the other hand, it is clear that Carmen Johnson and Will Clark could have had
sex most anywhere, however the fact that she had sex in the Defendant's home was
squarely in support of the Defendant's fatal attraction theory.
When the Court ruled that Defendant's Counsel could not explore this evidence
through cross examination of either Carmen Johnson or Will Clark the same constituted
an abuse of discretion by the Trial Court, because it would establish the motivation of
Carmen Johnson to fulfill her fantasy regarding Mr. Lindberg.
In the case of State vs. Patterson, 656 P.2d 438 (Utah 1982) the Utah Supreme
Court held that it was improper and an abuse of discretion for the Trial Court to exclude
cross examination evidence concerning a witnesses motivation.
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What proved to be significantly more unfair and prejudicial was the State's closing
argument regarding how Will Clark was actually on the Defendant's team through this
controversy yet he was testifying for the State. When in reality had the Defendant been
allowed to cross examine Will Clark and Carmen Johnson on the location of their sexual
encounter the same would have showed that Will Clark was not on the Defendant's team
but was rather part of the alleged victims scheme.
When the state gets to make a closing argument that Win Clark's motivation is icr
the Defendant when in reality his motivation was for State's theory, this drilling of tho
jury enlarges the prejudicial effect to the Defendant off the charts
Hence Defendant respectfully requests that this Court grant the Motion >r a Ne\\ i i ial

ARGUMENT TWO

Counsel for the Defendant respectfully submits that it was unfairly prejudicial to
the Defendant not to have the jury see the extremes that Carmen Johnson and Will Clark
went to, to break into the Defendant's home when the jur\ did the home \ isit.
As noted in the 11 z < ^ " -

»

«-.-..•

i

\^\\.*- - >r >•

"Juror Evelyn Wagstaff said the evidence was confusing and the jury doubted the
truth of certain statements by witnesses on both sides. However, she said, a visit
to the house supported the accusers' version, of events."
This case involved very little physical evidence of any of the evi nts. There were
no body fluids, there were no hair samples, there were no DNA tests done on skin cells
on sheets, etc.
Therefore when the jury views the home of the alleged incident and is only
allowed to see the parts that support the State's theory, Defendant is extremely
prejudiced.
Here the jury foreperson stated that the home visit was conclusive for the jury.
As noted in the Affidavit of Ronald Lindberg the jury never even saw the break in
«4^ Afgant w a s personally present when the Jury made the onsite inspection of
the home in question and how the Jury did not go to the location where Carmen and
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Will Clark broke into the Affiant's home, as corroboration of the Defendant's claims
regarding the fatal attraction."
Counsel for the Defendant respectfully submits that there is a certain degree of
prejudicial effect when the jury does not hear through cross examination of a persons
motivation when they testify on the stand.
Here that degree of prejudicial effect went off the charts when the State argued in
closing argument that Will Clark was on Defendant's team.
That prejudicial effect becomes astronomical when the jury is allowed to see the
limited physical evidence that supports the State's theory, yet makes no similar
observation on the Defendant's theory.
Hence Defendant respectfully requests that this Court grant the Motion for New
Trial.
The Trial Court did not grant a new trial and held that the testimony of William
Clark regarding the breaking into the Defendant's home was more prejudicial than probative.
STANDARD OF REVIEW
The Utah Supreme Court in the case of State vs. Tarrats, 2005 UT 50, at page 54
set forth the Standard of Review for this case, at paragraph #16, as follows:
Trial courts have "broad discretion in restricting the scope of cross examination,
and on appeal the trial court's ruling . . . is reviewed under an abuse of discretion
standard." State vs. Gomez 2002 UT 120, paragraph #12, 63 P.3d 72 (internal quotations
omitted). Likewise, 'trial courts have wide discretion in determining relevance, probative
value, and prejudice.'" Id. (quoting State v. Kell 2002 UT 106, paragraph 27, 61 P.3d
1019). Therefore we "'will not reverse the trial court's ruling on evidentiary issues
unless it is manifest that the trial court so abused its discretion that there is a likelihood
that injustice resulted.'" Id. (quoting State vs. Gentry, 747P.2d 1032, 1035 (Utah 1987)).
In the very recent case of State vs. Gonzales, 2005 UT 72, at page 14, in
paragraph #47 the Utah Supreme Court held,
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However, denial of the right to confront and cross-examine witnesses presents a
question of law, which is reviewed, for correctness. Lander vs. Industrial Commission of
Utah, 894 P.2d 552, 554 (Utah Ct. App. 1995).
The Sixth Amendment right to confrontation "guarantees the right of an accused
in a criminal prosecution 'to be confronted with the witnesses against him.'" Davis vs.
Alaska, 415 U.S. 308, 315 (1974) (quoting U.S. Constitution Amendment VI). Cross
Examination is the tool that gives practical effect to the right of confrontation. Id.
Through its use, an accused can test the believability and the truthfulness of a witness's
testimony. Id. At 315-16. However, "the right of cross-examination is not without
limitation." State vs. Hackford, 737 P.2d 200, 203 (Utah 1987).
For example, "the right to cross-examine 'does not entail the right to harass,
annoy, or humiliate (the) witness on cross examination, nor to engage in repetitive
questioning, nor to inquire into matters which would expose the witness to danger of
physical harm.'" Id. (quoting State vs. Chestnut, 621 P.2d 1228, 1233 (Utah 1980)).
Likewise, Utah Rule of Evidence 403 excludes relevant evidence "if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence."
In the case of State vs. Gonzales, 2005 UT 72, at page 15, the Utah Supreme
Court made reference to the United States Supreme Court case of Davis vs. Alaska, 415
U.S. 308 (1974) and stated:
There, the United States Supreme Court permitted a juvenile witness to be cross
examined about his past adjudications when they were demonstrably relevant to show the
juvenile's bias, prejudice, or motion to lie. Davis, 415 U.S. at 320.

The Supreme Court found that the witness's answers were almost certainly untrue
in light of his burglary adjudications, but were uttered without risk because the Juvenile
knew he was immune from questions that would require him to disclose them. Id at 314.
It is easy to understand how, faced with a situation in which a key witness had uttered
obvious falsehoods with impunity, the Supreme Court found it way clear to restore
fairness to Mr. Davis's trial by requiring the witness to endure the full rigor of crossexamination. The Court concluded that not only was Mr. Davis deprived of an
opportunity to present meaningfully his defense theory, but that, perhaps worse, the jury
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may have erroneously interpreted Mr. Davis's accusatory cross-examination of the
witness as a gratuitous and baseless attack on his credibility. Id. At 317-18.
Appellant submits that this is exactly what occurred at the Trial Court level, as the
Defendant was wholly deprived of his opportunity to present meaningfully his defense theory as
the sex, which could have occurred anywhere, was in fact performed in the home of the
Defendant.
The fact that the young people had sex was irrelevant without the connection to the
Defendant's home.
On the other hand the fact that the young people had sex in the Defendant's home was the
Centerpiece to the Defendant's case.
It established the ultimate act in the fantasy of the alleged victim.
It was the absolutely the next best fantasy of the alleged victim to having sex with the
Defendant.
Appellant respectfully submits that the holding that the prejudicial effect of this
testimony outweighs the probative value is without merit, as Counsel submits that there is
nothing prejudicial about it at all.
There is nothing whatsoever about this evidence that was prejudicial as defined by this
Court in the case of State vs. Lindgren, 910 P.2d 1268 (Utah Ct. App. 1996) as nothing about it
appeals to the jury's sympathies, arouses a sense of horror, provokes the instinct to punish, or
otherwise may cause the jury to base it decision on something other than the established
propositions of the case.
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The reason that William Clark was allowed to testify over the objection by the
Defendant was because his testimony allegedly impeached the Defendant's testimony.
However, Defendant submits that this is light years beyond a fair application of the rules, as Will
Clark testified about oral sex which was not even the subject of the charges (which was highly
prejudicial to the Defendant) and the fact that allegedly on another occasion the Defendant
consumed alcohol.
Defendant never denied having consumed alcohol, and the testimony of Will Clark did
not establish anything about alcohol that Defendant did not admit.
Will Clark did not testify that Defendant provided alcohol to any minor or that Defendant
consumed alcohol while around minors.
Bottom line the testimony of William Clark was flagrantly prejudicial to the Defendant
and had no impeachment nor probative value at all.
Yet in the face of this fact, the Defendant is precluded from showing how William Clark
was part of the scheme that was perpetrated by the alleged victims.
Appellant submits that the right of cross examination and cross examination is more than
the mere right to gaze upon the witness while he kills you with his testimony.
The United States Supreme Court case of Davis vs. Alaska, 415 U.S. 308, (1974) is most
illustrative of this very basic Constitutional Right: (Beginning at page 317)
The Sixth Amendment to the Constitution guarantees the right of an accused in a
criminal prosecution "to be confronted with the witnesses against him." This right is
secured for Defendants in State as well as Federal Criminal Proceedings under Pointer vs.
Texas, 380 U.S.400 (1965). Confrontation means more than being allowed to confront
the witness physically. "Our cases construing the (confrontation) clause hold that a
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primary interest secured by it is the right of cross examination." Douglas vs. Alabama,
380 U.S. 415, 4189 (1965). Professor Wigmore stated:
"The main and essential purpose of confrontation is to secure for the opponent the
opportunity of cross-examination. The opponent demands confrontation not for the idle
purpose of gazing upon the witness, or of being gazed upon by him, but for the purpose
of cross-examination, which cannot be had except by the direct and personal putting of
questions and obtaining immediate answers." 5 J. Wigmore, Evidence & 1395, P. 123
(3D ED. 1940)
Cross-examination is the principal means by which the believability of a witness
and the truth of his testimony are tested. Subject always to the broad discretion of a trial
judge to preclude repetitive and unduly harassing interrogation, the cross-examiner is not
only permitted to delve into the witness' story to test the witness' perception and
memory, but the cross-examiner has traditionally be allowed to impeach, ie. discredit, the
witness. One way of discrediting the witness is to introduce evidence of a prior criminal
conviction of that witness. By so doing the cross-examiner intends to afford the jury a
basis to infer that the witness' character is such that he would be less likely than the
average trustworthy citizen to be truthful in his testimony. The introduction of evidence
of a prior crime is thus a general attack on the credibility of the witness. A more
particular attack on the witness' credibility is effected by means of cross-examination
directed towards revealing possible biases, prejudices, or ulterior motives of the witness
as they may relate directly to issues or personalities in the case at hand. This partiality of
a witness is subject to exploration at trial, and is ' always relevant as discrediting the
witness and affecting the weight of his testimony" 3 A J. Wigmore, Evidence & 940, P.
775 (Chadbourn Rev. 1970.) We have recognized that the exposure of a witness'
motivation in testifying is a proper and important function of the constitutionally
protected right of cross-examination. Greene vs. McElroy, 360 U. S. 474, 496 (1959).
(Fn4)
In the instant case, defense counsel sought to show the existence of possible bias
and prejudice of Green, causing him to make a faulty initial identification of Petitioner,
which in turn could have affected his later in-court identification of Petitioner. (FN5) We
cannot speculate as to whether the jury, as sole judge of the credibility of a witness,
would have accepted this line of reasoning had counsel been permitted to fully present it.
But we do conclude that the jurors where entitled to have the benefit of the defense
theory before them so that they could make an informed judgment as to the weight to
place on Green's testimony which provided "A crucial link in the proof . . . of
Petitioner's act," Douglas vs. Alabama, 380 U.S., at 419. The accuracy and truthfulness
of Green's testimony were key elements in the state's case against petitioner. The claims
of bias which the Defense sought to develop was admissible to afford a basis for an
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inference of undue pressure because of Green's vulnerable status as a probationer, cf.
Alford vs. United States, 282 U.S. 687 (1931), (Fn6) as well as of Green's possible
concern that me might be a suspect in the investigation.
We cannot accept the Alaska Supreme Court's conclusion that the crossexamination that was permitted defense counsel was adequate to develop the issue of bias
properly to the jury. While counsel was permitted to ask Green whether he was biased,
Counsel was unable to make a record from which to argue why Green might have been
biased or otherwise lacked that degree of impartiality expected of a witness at trial. On
the basis of the limited cross-examination that was permitted, the jury might well have
thought that Defense counsel was engaged in a speculative and baseless line of attack on
the credibility of an apparently blameless witness or, as the prosecutor's objection put it,
a "rehash" of prior cross-examination. On these facts it seems clear to us that to make
any such inquiry effective, defense counsel should have been permitted to expose the jury
the facts from which jurors, as the sole triers of fact and credibility, could appropriately
draw inferences relating to the reliability of the witness. Petitioner was thus denied the
right of effective cross-examination which "would be constitutional error of the first
magnitude and no amount of showing of want of prejudice could cure it.' Brookhart vs.
Janis, 384 U.S. 1, 3." Smith vs. Illinois, 390 U.2. 129, 131 (1968)
Here the testimony of William Clark was very prejudicial to the Defendant, as the issues
before the Court did not include oral sex.
The alcohol allegedly consumed by the Defendant was at a different time and place than
alleged in the Information, and there was no showing that any minor was provided any.
Hence the balance of probative to prejudicial really cuts the other direction and was most
damaging and prejudicial to the Defendant.
The State treats the Defendant like he must bear the burden of little to no prejudice, in
precluding the Defendant from putting on his case in chief.
This is not unlike the reasoning of the United States Supreme Court in Davis, wherein
they state: "The State cannot, consistent with the right of confrontation, require the Petitioner to
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bear the full burden of vindicating the State's interest in the secrecy of Juvenile Criminal
Records." (Note page 322).
Furthermore, had the Petitioner been allow his right of confrontation, just like Davis,
"Serious damage to the strength of the State's case would have been a real possibility had
Petitioner been allowed to pursue this line of inquiry."(Note page 320).
The protections provided the Defendant are not only found in the United States
Constitution they are also found in the Utah State Constitution.
In Article I, Section 12 of the Utah Constitution is the following:
(Rights of accused persons)
In criminal prosecutions the accused shall have the right to appear and defend in
person and by counsel, to demand the nature and cause of the accusation against him, to
have a copy thereof, to testify in his own behalf, to be confronted by the witnesses
against him, to have compulsory process to compel the attendance of witnesses in his
own behalf, to have a speedy public trial by an impartial jury of the county or district in
which the offense is alleged to have been committed, and the right of appeal in all cases.
In no instances shall any accused person, before final judgment, be compelled to advance
money or fees to secure the rights herein guaranteed. The accused shall not be compelled
to give evidence against himself, a wife shall not be compelled to testify against her
husband, nor a husband against his wife, nor shall any person be twice put in jeopardy for
the same offense.
As noted in Davis, this right to confront witnesses is more than the mere right to
gaze upon the witness, it includes the right to cross examine the witness calling for immediate
responses.

The testimony of William Clark clearly went to motive and to the overall scheme of
Carmen Johnson.
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CONCLUSION
This whole case centers around sex in the Defendant's home. All charges of Rape
and Unlawful Sexual Intercourse allegedly occurred in the home of the Defendant.
Defendant was precluded from establishing his theory of the case through cross
examination of William Clark.
This tidbit of evidence was the center stone in the arch that made the passageway
for his defense.
Because of the ruling by the Trial Court the Jury never saw the physical evidence
supporting the Defendant's theory of the case, which compounded the prejudicial effect on the
Defendant.
This prejudice was astronomically increased with the Prosecution in closing
argument pounding the Jury with the notion the William Clark was on the Defendant's team,
when in fact it was exactly the other way around.
The Defendant was clearly deprived of his day in Court and an opportunity in
which to meet the charges that now have placed him in prison for as much as the rest of his life.
At the Trial level Trial Counsel argued that we commonly use a phrase, that is
particularly applicable here, which is: "Well, it is not like he killed someone."
Here it is exactly that, it is exactly like he killed these girls and the penalty would
have been exactly the same. (Assuming it was First Degree Murder and not Capital Murder).

21

ARGUMENT TWO
THIS COURT SOULD GRANT A NEW TRIAL BY VIRTUE OF PROSECUTORIAL
MISCONDUCT

In this action, Counsel for the Defendant raised two elements of
Prosecutorial Misconduct before the Trial Court.
Both of the events occurred in Closing Argument by the State, and are
simplified here as the following theories:
1.

The "scoop the kids" theory where the Defendant allegedly scooped up his

own kids and put them in different beds, so that his bed would be available to commit the alleged
crimes, and
2.

The "William Clark" theory, that Will Clark was on the Defendant's team

and had no motive to testify for the alleged victim Carmen Johnson.
At page 112 of the Transcript for June 16, 2005, is part of the Closing Arguments
by the State:
Ladies and gentlemen, all of Ron Lindberghs testimony coincides with that of
Carmen and Sage. However, one might refer to Ron Lindberg's testimony as a
convenient story. Convenient how? Convenient because he tells you about all the things
that Carmen and Sage told you, except for he leaves out the sex part. He leaves out any
testimony of what went on in that bedroom. He conjures up in his mind, because he told
you that he took his two girls in and put them in his bed (indicated), that bed that he lied
about right here on the stand, that you would not be able to come to the conclusion that it
is not that hard to pick up two kids, while Carmen and Sage are in a different part of the
house, to pick up two kids sleeping - he admitted that - and move them to another part of
the house. Wallah! Nobody's in that bedroom.
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On page 117 of the Transcript, for June 16, 2005 is again the Closing Argument
by the State:
We could talk about defendant's testimony that he put his two daughters in bed
while the other girls were somewhere else. We could talk about it's not that difficult to
imagine. Defendant wants to be alone, scoops up Demi and moves her to another area of
the house and puts here down (Indicated). Scoops up Rawnie, moves her to another area
of the house (Indicated). The bedroom is empty (Indicated).
On page 145 of the Transcript, for June 16, 2005 is again the Closing Argument
by the State:
Focus on the fire. Focus on the fire. You know what? Counsel says the State
wants you to believe that he picked 'em up and he moved them to another room so that he
could have the room alone. True. But I would submit that it is every bit as possible that
just as he picked up the kids and moved them to another room, so that the bedroom could
be free and they could be alone, counsel says the kids woke up in that bed on February
22nd. Sure, they did. After he was done with the alleged victims, he put them back and
he moved his kids back in the bed. That doesn't take a lot of thinking about to come up
with that conclusion.
In the MEMORANDUM OF POINTS AND AUTHORITES IN SUPPORT OF A
MOTION FOR A NEW TRIAL found at 224 in the Record, Counsel made the following
argument:

In closing argument the Prosecutor drilled the jury on a theory that was one
hundred percent speculation.
He suggests to the jury that the Defendant scooped up the children and placed
them in their respective beds, then had sex with the alleged victims, and then scooped the
children back up and put them in the Defendant's bed so they would be there when the
fire alarm went off.
This theory is not just a spin on the evidence as that would be arguing the facts to
the jury.
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Here the prosecution is proposing a theory to the jury that is not only inconsistent
with all the evidence by everyone else.
There was no jury instruction telling the jury that they were not to decide the case
on speculation, however the sole theory put to the jury by the prosecution was one
hundred percent speculation.
If the jury decided the case based upon the only theory put to them by the
Prosecution then the Defendant would absolutely be entitled to a new trial as the jury
would have had to decide the case on reasons that were not put into evidence.
The young ladies testified that they went from the living room to the bedroom and
then engaged in sex
The young ladies testified that after the sex they all went to sleep in the
Defendant's bed
Hence the scoop the children up and the scoop the children back is flagrant
speculation and there is not a shred of evidence to support the same
If the jury bought off on the only theory given them by the prosecution then the
Defendant is entitled to have a New Trial.
Counsel raised the same matter with the Trial Court at page 212 of the Record
when Counsel filed his Memorandum of Points and Authorities in Support of Motion For
Judgment Notwithstanding the Verdict.
On August 3, 2005, this matter was argued to the Trial Court, as found beginning
on page 6, as follows:
The specific problem that I have, Your Honor, is what I call the scoop up the
children theory. What happened here in closing argument is counsel said to the jury,
"Here's what happened." And he sets forth a single sole theory by which the jury is to
convict. And that theory is that my client, after the young ladies entered his home on the
22nd of February, 2004, that he proceeded to go into the bedroom, scoop up the children
out of his bed and out of his bedroom, put them in their respective beds, and then come
back. And they engaged allegedly in sex, ah, as much as four times in the course of an

24

hour-and-a-half. Greater periods of time. The testimony wasn't specific on that. But the
lowest amount of time was four times having sex, two partners, in an hour-and-a-half.
Then what happened is that the young ladies apparently left, under this theory that
he was arguing to the jury. And then he scooped the kids back up, put 'em into bed and
then, ah, waited for the fire alarm to go off. The fire alarm goes off some time between
6:30 and 7:00. The kids wake up in their bed, ah, either to the alarm or to their mother
Tory Lindberg, who had the fire occur next to her home. I call it the scoop up the - the
children theory.
Your Honor, I submit that that theory is based upon what I call rank speculation.
Carmen Johnson never testified that he - that he left her presence when they entered into
the living room, and she said that they had a brief discussion, "Shush," and they went
then into the room. She disrobed. They did their thing. She testified that she stayed in
the bed with both Sage and - and the defendant until they got the phone call from Ariel,
who was the roommate to Sage, say, "They want you here at the school," and that was
around 8:30-9:00 o'clock on Sunday morning, the 22nd of February.
Sage testifies, as the other State witness that testified, said something quite
similar. That "we entered the living room." Ah, at no time did she say that the defendant
left her presence, scooped up kids, moved them to a different bed, blah-blah blah-blah
blah, and then after that, that they left. Ah, she said that she also went back to the bed
with the defendant. Went to sleep. Woke up with Ariel's phone call. Went over to the
school, and they did their drug test.
Every one of my witnesses testified - and I'll - and I'll clarify - Ronald Lindberg
testified that the kids were in bed. He never did scoop 'em up. Never put them back.
It's kind of, ah, an inherent inconsistency where everybody says they're in bed with this
guy after 4:00 o'clock in the morning. Both the girls testied they're in his bedroom, and
so did the do the three little children that testified say that they were in the same bed. Ah,
the boy, though, was in a cushion kind of bed, next to my client's bed in the particular
bedroom.
What happens then is that the jury's given a theory, ah, a sole theory I submit.
And - 1 want to run that in the ground real quickly with the idea that there is no other
basis given to the jury by which to convict this defendant, in closing argument, than it's
the scoop up the children theory. And there's nothing ever raised at any time during the
case, nothing raised from the probable cause statement, nothing in the opening statement,
no witnesses, no exhibit, till the case is closed, the matter is argued to the jury. And then
we have speculation, Judge, is the only basis that's given to the jury for the verdict. And
that's the heart of my argument for Judgment Notwithstanding The Verdict.
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The Court well knows that the juries have to decide the case based on the
evidence. And if they go in and decide the case on something other than the evidence,
pulling lots, you get the short stick, he's guilty, long stick, he's innocent. That's where
the case is decided on something other than the evidence. And that's the trust of my
argument is if they are deciding this case, based upon that theory where there's no
evidence, then we're asking the Court to enter judgment notwithstanding the verdict.
This case is a little unique in this regard, Judge, because it's not like the
prosecution is just saying something that's not support by the evidence. The
prosecution's theory is contrary to ever exhibit. It's contrary to every witness that
testified. There was no witness that supports the scoop up the children theory. And then
the jury is called upon to decide.
We spent a fair amount of time on jury instructions. Never expected to have to
give them one on speculation. But that's the thrust of what happened. If the jury bought
off, on the prosecution's closing argument, that he scooped up the kids and moved them,
put 'em back, then the judgment's not based on the evidence, and for that reason we're
asking the Court to step in and grant judgment, notwithstanding the verdict.
For the record, Counsel for the Defendant concedes that the jury was given an
instruction on not resorting to speculation. At the Trial level Counsel argued that there was no
instruction on resorting to speculation, however, Counsel was in error as there was in fact such
an instruction.
The point however, remains the same, as the only theory submitted to the jury by
the Prosecution was based on total fabrication and no evidence whatsoever.
Therefore, if the Jury decided the matter based upon the misconduct of the
Prosecutor, then this Court should grant a new trial.
In the Utah Supreme Court case of State vs. Calliham, 2002 UT 86, 55 P.3d 573,
at paragraph #61, the Supreme Court set out the standards regarding prosecutorial misconduct.
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We will reverse a jury verdict because of prosecutorial misconduct if we find the
prosecutor's remarks were improper and harmful to Defendant. State vs. Colwell, 2000
UT 8, paragraph #9, 994 P.2d 177, State vs. Tarafa, 720 P.2d 1368, 1372 (Utah, 1986).
A prosecutor's remarks will be considered improper if the remarks "called to the juror's
attention matters which they would not be justified in considering in reaching a verdict."
State vs. Emmett 839 P.2d 781, 785 (Utah 1992)(quoting State vs. Johnson, 663 P.2d 48,
51 (Utah 1983)). Improper remarks will be deemed harmful if the jury was, "under the
circumstances of the particular case, probably influenced by those remarks." State vs.
Troy, 688 P.2d 483, 486 (Utah 1984) (quoting State vs. Valdez, 30 Utah 2d 54, 60, 513
P.2d 422, 426 (1973)), See also State vs. Kohl 2000 UT 35, paragraph 22, 999 P.2d 7
(stating prosecutor's statements harmful if they manifest error that "'is substantial and
prejudicial such that there is a reasonable likelihood that, in its absence, there would have
been a more favorable result.'" (quoting State vs. Longshaw, 961 P.2d 925, 928 (Utah Ct.
App. 1998))).
Appellant submits that it is clear in this case that the remarks were conclusively
prejudicial because there was no other theory propounded to the Jury.
The Jury was given no other basis for finding the Defendant guilty except the
scoop up the children theory.
As to the second basis for granting a new trial which is regarding the Will Clark
theory, the Prosecutor in closing arguments stated the following beginning at page 155, of the
June 16, 2005 Transcript:

A teacher and a young lady talking 'about sex. Come on. Will Clark - Will
Clark. You know, Will didn't act excited to be here today. He told ya., He - he said
to you - he says he was a friend of the defendant's. Will like the defendant. Will
told you that when these allegations came out, it bothered him. Will, as a friend of the
defendant, testified that he was with the defendant on one occasion. And after all the
denials about alcohol and "I don't do those things because I'm a Mormon," and "Daddy
doesn't do those things, because I'm a Mormon," and "Daddy doesn't drink, cause he's
Mormon," and " I don't drink, cause I'm a Mormon," and "I've never drank." Will Clark
sat there, and he said, "Yeah.. We're drivin' down the road and I can smell the alcohol. I
can smell the alcohol on his breath." Not only that, but he's driving.
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And Will Clark sits there and he tells you, "Ron Lindberg's coherent. He was
clear. He had drank. He was still coherent. He made sense."
And what did Will Clark tell you that Ron Lindberg admitted to him at that time?
Again, keep in mind, friends. Will doesn't want to be here. Will doesn't want to do
this.
"Yeah. Carmen gave me head before."
What does it mean? You know what it means.
Will told you that after that, the statement was made to him that it - 1 think his
words were it weirded him out. Weirded him out. He didn't know what to think. It
weirded him out. (Emphasis added)
Again on page 148 of the June 16, 2005 Transcript, the Prosecutor in closing
argument stated as follows:

Why did we have Will Clark testify? Because Will Clark told that you defendant,
himself, admitted to Will Clark that - and at the beginning, remember Will Clark and
the defendant are friends. Will Clark doesn't want to be here. Will Clark finds this
disturbing. But he testified that the defendant admitted that Carmen gave him head.
Why we use - why did we use Will Clark? Because Will Clark showed you that once
again, Ron Lindberg lied. He lied. (Emphasis added)
Appellant incorporates the prior arguments made above about Will Clark by this
reference, and here focuses only on the closing arguments of the prosecution, which made the
prejudice to the Defendant, astronomical.
At page 4 of the MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF MOTION TO ARREST JUDGMENT, which is found at page 212 in the Record, is the
following:
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In the case of State vs. Patterson, 656 P.2d 4538 (Utah 1982) the Utah Supreme
Court held that it was improper and an abusive discretion for the Trial Court to exclude
cross examination evidence concerning a witnesses motivation.
What proved to be significantly more unfair and prejudicial was the State's closing
argument regarding how Will Clark was actually on the Defendant's team through this
controversy yet he was testifying for the State. When in reality had the Defendant been allowed
to cross examine Will Clark and Carmen Johnson on the location of their sexual encounter the
same would have showed that Will Clark was not on the Defendant's team but was rather part of
the alleged victims scheme. Note Exhibit 3, wherein the Young Ladies schemed in writing.
When the State gets to make a closing argument that Will Clark's motivation is for the
Defendant when in reality his motivation was for State's theory, this drilling of the jury enlarges
the prejudicial effect to the Defendant off the charts.
The Prosecutor knew that the Defendant William Clark would testify about the sexual
encounter occurring in the home of the Defendant, because he had argued against its
admissibility and had prevailed.
When he told the Jury how Mr. William Clark was on the Defendant's team he knew that
that was not the case because well before closing argument, Defendant attempted to bring out the
evidence about the fatal attraction of the alleged victim and how the sexual encounter occurred in
the home of the Defendant.
Notwithstanding his knowledge of the same, he took advantage of the Court's ruling
regarding the Defendant getting into this matter and submitted the false impression to the Jury.
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CONCLUSION
As pointed out above the refusal by the Court to allow cross examination of William
Clark and Carmen Johnson regarding the heart of the Defendant's case was very damaging to the
Defendant.
Without this connection the fact that the young people engaged in sexual relations was
meaningless to the Defense.
Flowing from this ruling is the fact that the Jury never does in reality look at the extremes
that the young people went to in order to fulfill her fantasy. The Jury made a visit to the home
of the Defendant wherein the claimed sexual relations occurred, however, they never viewed the
downstairs nor the downstairs window where the young people broke into the home of the
Defendant
The evidence regarding the connection between the sex and the Defendant's home
coupled with seeing the actual extremes was very powerful and surely would have been
meaningful to the Jury.
When is added upon this prejudice the comments by the Prosecutor in closing arguments
about how Will Clark was on the Defendant's team yet testifies against him, the prejudice to the
Defendant was overwhelming.
The Trial Court should have arrested the judgment or at least granted a new trial.
Defendant respectfully requests that this Court grant a new trial to the Defendant so that
he can have a fair trial where his Constitutional Rights will be honored.
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ARGUMENT THREE
THIS COURT SHOULD GRANT A NEW TRIAL
In this Appeal, the Defendant is challenging not only the Jury Verdict, but also the denial
by the Trial Court of the Defendant's Motion for Judgment Notwithstanding the Verdict, the
Motion to Arrest the Judgment and the Motion for a New Trial.
STANDARD OF REVIEW
We will reverse a jury verdict only when we find that the evidence to support the
verdict was completely lacking or was so slight and unconvincing as to make the
verdict plainly unreasonable and unjust. State vs. Stringham, 2001 UT 13, (Utah,
2001)
This Court stated the standard a little differently in the State vs. Yanez, 42 P.3d 1248,
1250 (Utah Ct. App. 2002):
We will reverse a jury verdict only when, after viewing the evidence and all
inferences drawn there from in a light most favorable to the verdict, we find that
the evidence to support the verdict was completely lacking or was so slight and
unconvincing as to make the verdict plainly unreasonable and unjust.
See also State vs. Heaps. 2000 UT 5, paragraph #19, 999 P.2d 565, (Utah, 2000).
In the case of State vs. Rudolph. 2000 UT App 155, 3 P.3d 192 (Utah Ct. App. 2000),
this Court set out an additional standard, as follows in paragraph #17 on page 194 and 195:
When the jury renders a verdict, as a practical matter there is little, if anything,
relative to the sufficiency of the evidence that can be corrected. Even if the trial
court is asked to review the sufficiency of the evidence, say, in the context of a
motion to arrest judgment, or motion for a new trial, the "trial court may arrest a
jury verdict when the evidence, viewed in the light most favorable to the verdict,
is so inconclusive or so inherently improbable as to an element of the crime that
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reasonable minds must have entertained a reasonable doubt as to that element."
Citing State vs. Giles, 966 P.2d 872 (Utah Ct. App. 1998).

Appellant stresses at this juncture of the Brief that he has marshaled the facts that
support the verdict in the statement of facts at the beginning of the brief.
For purposes of clarity and brevity, Counsel has arranged his arguments and submits that
the "verdict was completely lacking or was so slight and unconvincing as to make the verdict
plainly unreasonable and unjust" and "the verdict, is so inconclusive or so inherently improbable
as to an element of the crime that reasonable minds must have entertained a reasonable doubt as
to that element." for the following reasons:
A.

The Young Ladies themselves were unsure as to what had occurred in
reference to critical evidence.

B.

The crucial evidence submitted by the Young Ladies regarding the alleged
rape was inherently impossible.

C.

The crucial evidence submitted by the Young Ladies was so inherently
unlikely it could not have supported a verdict based upon the standard of,
"beyond a reasonable doubt."

D.

The evidence submitted by the Defendant established beyond a reasonable
doubt that he did not rape the Young Ladies.
THE GIRLS WERE UNSURE AS TO CRITICAL EVIDENCE
At pages 58 and 59 of the June 14, 2005 Transcript Carmen testified as follows:
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Q. Did you ever hear Sage say that you went over to Mr. Lindberg's house around 1
o'clock in the morning on February 22 and Ron said, "What are you doin'? Go back
to the dorm"
A. He was shocked that we actually came to his house.
Q. Okay.
A. I don't remember if I heard Sage Q. My question to you - my question to you, did Ron tell you, on that occasion, "Go
back home. Go to the dorm?"
A. I don't remember that.
Q. He could have, but you don't recall?
A. Yeah. I don't recall that.
On page 170 of the June 14, 2005, Sage Weinglass testified as follows under Cross
Examination:
A. . . . I remember I started opening up, ah, about the story and saying I went to Mr.
Lindberg's house, ah, and when we got there he told us to leave right away, ah, but
we insisted on staying.
Q. You told Pat Bush that A.

Um-hm.

Q.

- Mr. Lindberg told you to go way?

A.

Yeah.

On Cross Examination the Young Ladies told so many versions of what had occurred that
they had a hard time keeping tract of them on the stand.
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On page 71 of the Transcript for June 14, 2005 Carmen Johnson testified on cross
examination:
Q. And then we have the current version, right?
So we have five different times that we have five - at least four different times from
you that we have different versions of what happened here; fair?
A. Yes. I don't know what those are, but yes.
On page 184 of the Transcript for June 14, 2005 Sage Weinglass testified on cross
examination as follows as Counsel actually identified each version on the big sheet of paper
before the Jury:
Q. Well, the difference between four and five is that you mentioned sex; right?
A. Yes. Ah, so then the sixth group I told about was really the fifth story I told. The
fourth I only talked to Mrs. Bush cause it was only at dinner with her.
Q. So it should be one here (Indicated)?
A.

Well, yeah. And then six there (Indicated)?

Q.

And when you talked to Brody Keisel, you just talked to Brody.

A.

Yes.

Q.

So that would be one

A.

Yes.

Q.

And when you told the seventh version of this, it was in court; is that true?

A.

Yes.

Q.

Do you remember when?

A.

Ah, June 15th, 2004.
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This seventh version was at the Preliminary Hearing almost exactly one year before
testifying in Court. Sage Weinglass then proceeded at this point in the Transcript to establish
that the eighth version of the events was the version told to the Jury.
Beginning at page 204 of the June 14, 2005, transcript the Prosecutor attempted to get the
witness to admit that the eight different versions were in fact not materially different, however,
Sage Weinglass stood firm that the different versions were in fact materially different.
Appellant submits that the Young Ladies must have just run out of difference stories as to
what actually happened.
Apparently, the fantasy of what actually happened was beyond even their imaginations.
During the trial the Young Ladies claimed that they told the different versions in an effort
to protect Mr. Lindberg, however, when pressed they acknowledged that the many versions of
what occurred did not help him at all.
The net result of the same was that there never was an explanation as to why all of the
different versions of what happened on February 21 and February 22, 2005 and there never has
been any reason given why there is not but one version and that one is true.
Note for example pages 21 and 22 of the Transcript of June 14, 2005, with Carmen
Johnson on the stand under cross examination:
Q. And do you recall there being a little part atop - across the top, a warning regarding
perjury?
A. Yes.
Q. And do you recall what it said, regarding perjury?
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A. No.
Q. Do you recall it saying that you were facing criminal charges if you lied on the
statement?
A. Yes, Sir.
Q. Do you recall, in this statement, that you say you had your first sex with Mr.
Lindberg in November of 2004?
A. Yes.
Q. So you gave a sworn statement in Austin, Texas that you had your first sex with Mr.
Lindberg in November, but you testified yesterday, under oath, that you had your first
sex with Mr. Lindberg in the month of July of 2004.
A. Yes.
Q. You told us yesterday that the reason why you would lie is because you wanted to
protect Mr. Lindberg; isn't that correct?
A. Yes.
Q. Can you look the jury in the eye and tell cem how, saying it's is November and not in
July, helps Mr. Lindberg?
A. Well, when I spoke with my parents, ah, about what had happened, they asked me if I
had had sex with him before. And I said, um, "Yes. A couple of months before that."
And they said, "Like November?"
And I said, "Yeah." I was so nervous. And I threw out a date because I wanted them
to get a little bit of the full picture. I didn't realize; that I was gonna be giving so
much information. I just - 1 didn't want to make it look even worse than it already
was, I guess. It doesn't really make sense to me now though.
Q. I appreciate what you said, but the question was "How does it help Mr. Lindberg?"
A. It doesn't. He—
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Q. So when you said what you said in Austin, Texas, you admit there's no benefit to Mr.
Lindberg by what you put in here
A. Yeah. Now I see a little bit of sex and a lot more months of sex, ah, they're the same
thing. And in my mind I figured that it wouldn't be as bad. I don't know.
The Young Ladies testified that Mr. Lindberg took a tie and tied the door shut with one of
his ties. That he took his tie and tied one end to the doorknob and the other to the bedpost.
However, when on cross examination one minute they admit that they did not see
bedposts after all, and then the next minute they claim the contrary.
On page 57 of the June 14, 2005 Transcript, Carmen Johnson testified as follows:
Q. So I'm focused on how many times you saw that bed.
A. A lot.
Q. 20 times
A. Considering the door was open and I was at his house all the time?
Q. Sure.
A. Yes. That's a - that's an appropriate number.
Q. Okay. Now, on February 21 st and February 22nd, Tory had moved out, hadn't
she?
A. Yes. I don't know that for sure. But I know she was not living there.
Q. And when Tory moved out, Tory took that bed with her, didn't she?
A. No.
Q. Isn't it true, Carmen Johnson, that when you - assuming you went there on the
21 st and 22nd, there was no bed post at all, because the bed was on cinderblocks
because he got the bed from downstairs and Tory get the one with the bed posts.
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A. I don't remember that. It's possible that night that there wasn't bed posts.
Q. Possible? You've told us he tied the door shut with the bedpost and with one
or more ties?
A. Okay. So it's not possible.
Appellant submits that the Jury cannot reach a verdict based upon the beyond a
reasonable doubt standard, when the evidence is based on evidence that is full of doubt.
In other words, the Jury cannot be sure of guilt or innocence of the Defendant when the
witness is unsure.
There never was any kind of explanation as to why there were all the difference versions
of what occurred on this occasion. The initial claim was because it somehow benefited Mr.
Lindberg and his family, however, as seen above there was no benefit at all.
Appellant therefore submits that when the witnesses are unsure "the verdict, is so
inconclusive or so inherently improbable as to an element of the crime that reasonable minds
must have entertained a reasonable doubt as to that element."
THE GIRLS TESTIMONY WAS IMPOSSIBLE
Each of the girls testified that there was pornography on the television as they flipped
through the channels during the early morning hours of February 22, 2004.
On page 170 of the June 13, 2005 Transcript, Carmen testified about the pornography on
the television:
Q. You say something sexual. What do you mean by that?
A. Something that involved sex. I don't know.
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Q. Okay. Did the participants wear clothes?
A. Ah, no. Wait. Was I? What did you say?
Q. Did the actors on the television A.

Right. No.

Q.

— wear clothes?

A.

They were not.

Q.

They were naked?

A. Yes.
Appellant submits that this is impossible because Exhibit 6, which was admitted into
evidence at page 170, on June 15, 2005, conclusively established that there was no pornography
available on the television on February 22, 2004.
On page 47, of the June 14, 2005, Transcript Carmen testified about all of the times that
she had engaged in sexual relations with Mr. Lindberg, on Cross Examination:
Q. Now, when you had sex in Tory's house, you told us yesterday that was in the
middle of the day; correct?
A. THE WITNESS: Yes.
Q.

And you told us yesterday that you had sex with Mr.Lindberg as many as 10
times, is that correct?

A.

Yes, Sir.

Q.

And most of those were in his own home.

A.

Yes, sir.

Q.

And most of those were during the day.
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A.

No. I never said that.

Q.

I thought you said it was in the afternoons, typically.

A.

Yes.

Q.

Six of the 10 were in the afternoons.

A.

Yes, sir.

Carmen then goes on and testifies that on the night in question, on page 48, "I could see
his body clearly at his home. It wasn't like pitch black."
Each of the Young Ladies testified that Mr. Lindberg had sex with them twice on
February 22,2004, and each time they and Mr. Lindberg were totally in the buff and each time
they were on top of him.
Appellant submits that it is physically impossible to miss the ugly scars on the body of
the Appellant.
At page 195 of the June 14, 2005, Transcript, Sage described the lighting at the time of
the alleged sexual relations to be so bright that she could read the label on the Vodka.
Exhibit No. 7 and Exhibit No. 8. (both of these are reproduced in color, in the addendum,
so this Court can see exactly what the Jury saw) show the extremely ugly scar where Mr.
Lindberg had his shoulder reconstructed.
Exhibit No. 9, also in the Addendum exactly as the Jury saw it, shows a scar bigger than
a baseball, right in the groin area, where Mr. Lindberg jumped over an outfield fence to catch a
home run, while in the ninth grade, and the fence caught him and impaled him on the fence.
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On page 5 of the June 16, 2005 Transcript, Mr. Lindberg testified how the scars could not
be missed while engaged in sexual relations.
Appellant submits that the photographs do not merely speak for themselves they scream,
and no one could possibly miss them if they had in fact engaged in sex as described by the
Young Ladies.
However, neither Young Lady could identify them. Note Carmen Johnson at page 51 of
the June 14, 2005 Transcript and Sage Weinglass at page 200 of the June 14, 2005 Transcript.
The next impossibility is the claim by the Young Ladies that Mr. Lindberg had sexual
relations twice with each of them, for a total of four (4) times, in a period of time of ninety
minutes.
At page 61 Carmen testified, in the June 14, 2005 Transcript as follows:
Q. So you arrived there some time between 1:00 and 2:00. An-hour-and-a-half beyond
that you were on the phone. You had sex as much as four times, right?
A. Yes, sir.
The next impossibility is Mr. Lindberg somehow being in bed with both Carmen and
Sage at 8:30 on Sunday Morning, and at the same time being at the fire which burned down Mrs.
MendenhalFs home.
Both Young Ladies testified that they left Mr. Lindberg's home somewhere between 8:30
A.M. and 9:00 A.M. on February 22, 2004.
However, there was a two-alarm fire that occurred at 6:37 A.M. on that same morning
which involved the Defendant and put him elsewhere than in bed with the Young Ladies.
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The State stipulated as to the time and place of the fire, on page 6 of the June 14, 2005
Transcript.
Appellant submits that it is physically impossible for Mr. Lindberg to be at the fire
sometime before 7:00 A.M., on Sunday Morning with his family, and at the same time be in bed
with the Young Ladies.
The Young Ladies have never accounted for their whereabouts in reference to the fire.
The two alarm fire siren went off just up the street from the Lindberg home, yet the
Young Ladies have never been able to explain their whereabouts in reference to the said siren,
etc.
Yet, for purposes of this Appeal, it is critical to note that the fire was a matter of
stipulation between the parties.
THE GIRLS TESTIMONY WAS INHERENTLY UNLIKELY
The sequence of events, as to the sexual relations, as described by the Young Ladies was
inherently unlikely.
According to the Young Ladies, Carmen had this undeniable crush on Mr. Lindberg and
that they, Carmen and Mr. Lindberg had something going.
This crush was universally established by every witness that testified about the same.
However, according the Sage she was totally unaware of any alleged sexual activity
between Carmen and Mr. Lindberg until after the alleged event of February 22, 2004. Note the
Transcript of June 14, 2005, at page 172.
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Yet, according to the Young Ladies, Mr. Lindberg had sex first with Sage and then with
Carmen.
Appellant submits that this is inherently unlikely, as the "lovers" would be the first to
engage in sex, and then Mr. Lindberg would have sex with his "lover's friend."
Appellant submits that the interpersonal relationship between the Young Ladies was
inherently inconsistent.
Carmen testified on page 173 of June 13, 2005, that after all three participants got naked
then Mr. Lindberg asked Young Ladies to kiss each other and so they did.
Appellant submits that this makes no sense whatsoever, especially if Mr. Lindberg was so
hot and heavy on having sex with them.
Of course, Sage denies both that Lindberg said kiss each other and also the fact that they
did not in fact kiss each other, at page 199 of the June 14, 2005 Transcript.
Appellant submits that this idea of kissing each other was treated as a perversion by Sage
so her recollection was probably the more accurate; hence Carmen's idea was part of the overall
fantasy.
In either event, one would think that they would have their act together on this one.
Appellant submits that it is also unlikely that Carmen would spread the rumors that she
was having sexual relations with Mr. Lindberg as early as the summer when she arrived, yet her
best friend had no idea of the same until after the Young Ladies allegedly had sex the February,
following the summer when Carmen started the rumors.
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On page 24, of the June 14, 2005 Transcript Carmen states that during the summer when
she first arrived she started the rumors about the sexual relationship she was having with Mr.
Lindberg because, "It felt good to tell people what was happening."
Sage on the other hand testified on the same day, at page 172 as follows:
Q. Did Carmen ever tell you that she had had any other inappropriate relationship with
Mr. Lindberg, prior to the — to February 22nd?
A. No.
Q. Never?
A. She had joked about how she thought he was attractive. And Fd heard rumors from
the school. But from Carmen I never did.
On page 173 on the same day, Sage explained how the claim by Carmen about the prior
sex acts upset her very much.
Appellant submits that this whole game about Carmen spreading the rumors and her best
friend not ever hearing a word about it and how it upset Sage when she learns for the first time is
so ridiculous that it is inherently unlikely.
With the lighting as good as the Young Ladies claimed it is highly unlikely that they
would both get Mr. Lindberghs religious under clothing wrong.
In all of the times that Carmen allegedly had sex with Mr. Lindberg, one would think that
she would have got this one straight.
At pages 48 and 49 of the June 14, 2005 she describes his boxers as being nowhere close
to his knee and she was sure that they were not white
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Sage on page 196 of the same day described the "boxers" as coming halfway between
his belt and his knee.
Appellant submits that the religious clothing is very unique and would not be considered
boxers by anyone seeing the same, and of course, they only come in white.
Hence, it is very unlikely that they ever saw the garments.
Appellant submits that Mr. Lindberg's testimony about telling the girls at the time he was
in their dorm not to sneak out and not to party hardy with his basketball players because they
were but a week away from the State Championship Tournament, is light years more likely than
the Young Ladies version that he came over and said sneak out, I have some brew.
It was undisputed that the Championship was just a round the corner, and it is so much
more likely that he would have instructed them not to leave their dorm, etc., because he had
worked so hard to get his team ready for the Championship.
On page 264, of the June 15, 2005, Mr. Lindberg testified:
"... My with basketball team is going to state the following week. I'm not gonna
have kids thrown out of school, for - 1 mean I have some boys that are there to
play basketball to get a college scholarship to — to do something better with their
life. They come from foreign countries. And if they lose state, they lose it all."
Hence, Appellant submits that the testimony of the Young Ladies was inherently unlikely
and "that reasonable minds must have entertained a reasonable doubt as to that element."
APPELLANT'S VERSION WAS FAR MORE LIKELY THE TRUTH
Appellant's version of the events was much more likely the true set of events from all
perspectives.
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At noted above Carmen had a terrible crush on Mr. Lindberg.
Carmen testified on page 24 of the June 14, 2005 Transcript on cross examination as
follows:
Q. You wanted people to think that you and Mr. Lindberg had something going, didn't
you.
A. Yes sir.
Q. An that's because you had a crush on Mr. Lindberg, didn't you?
A.

Yes, sir.

Q. And because of your crush on Mr. Lindberg, you wanted to tell the whole student
body, "We have something going." Right?
A. The beginning of the year, yes, sir.
Carmen knew that Ronald Lindberg and Tori Lindberg were working out their
differences and getting back together. Note the transcript of June 16, 2005 at page 24. In fact they
were supposed to be getting back together in March, and this allegedly happened one week
before the end of February, 2004. Note Transcript of June 15, 2005 at page 176.
Carmen was very jealous of Tori. Transcript of June 16, 2005 at page 24. Carmen
wished that she was the mother of Ron Lindberg's children. Transcript of June 15, 2005 at page
175 and page 205.
Carmen wanted Mr. Lindberg for herself. Note Transcript of June 16, 2005, at page 71.
As a result, Carmen's fantasy was coming to an end, should Ron and Tori reunite, so she
runs with the fantasy and gets her best friend to go along with it. Note Transcript of June 13,
2005 at page 129, June 13, 2005 at page 38 and June 14, 2005 at page 131.
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That is why she and her best friend, Sage, describe the bedroom the way that it was
during their prior visits. Note Transcript of June 15, 2005 beginning at page 181. Both Carmen
and Sage had been in the home many times. Note Transcript of June 15, 2005 at page 213. In
fact, Carmen baby sat for the Lindbergs and actually made jewelry on the bed she described as
the bed at the time, however that bed had gone with Tori during the Lindberg separation. Note
Transcript of June 13, 2005 at page 218.
This is why Carmen had a terrible name for Tori. Transcript of June 14, 2005, at page
90. Yet Tori had only been cordial to Carmen and never even said to anyone that Tori did not
like Carmen. Transcript of June 15, 2005 at page 203.
Even according to Carmen, Tori "tried to be nice to me" and "made an effort to be
friendly with me" Transcript of June 14, 2005 at page 86.
Carmen never provided any basis whatsoever for her hatred of Tori, however others knew
of the hatred as it was obvious. Note Transcript of June 16, 2005 at page 69.
It was undisputed that the Lindbergs had been separated for some time and that Tori
ended up with custody of the children and had their furniture in her home. So the version as told
by Carmen and Sage both had the furniture the way that it was prior to the separation of the
Lindbergs. Note the Transcript involving the little children on June 15, 2005 beginning at page
52.
This is why the bedposts became such a big deal as the Young Ladies describe the idea
that Mr. Lindberg tied the door shut with a single tie, so that they could engage in sex on
February 22, 2004, without interruption. Note transcript of June 14, 2005 beginning at page 57.
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However, that bed that was described went with Tori and had been with her since the end
of the prior year. Note the Transcript of June 15, 2005 at page 183.
As a result, it was physically impossible for Mr. Lindberg to tie the door shut with the tie,
from the doorknob to the bedpost, as that bedpost was in Tori's home at the time. Note
Transcript of June 15, 2005 at page 183.
Hence, the testimony of Raunie Lindberg, that she slept in dad's bed with him and Demi,
her older sister, on the night in question was all true. Transcript of June 15, 2005 at page 52.
Also, that she "went to the house and watched the fire with my mom and my brother and my
sister and my dad." At the exact time that the Young Ladies claim Ron Lindberg was in bed with
them. Note Transcript of June 15, 2005, at page 53.
This also makes sense of Demi's Lindberg's testimony that she woke up in Dad's bed on
the day of the fire. Transcript of June 15, 2005 at page 90. That she and Raunie always slept in
Dad's bed, because there were no other beds in the house. Transcript of June 15, 2005, at page
90. That Demi stubbed her toe on the cinderblocks which were used to hold the bed up, since the
bed with the bed posts had gone to Mom's home. Transcript of June 15, 2005 at page 91.
This is consistent with Brooks Lindberg's testimony about waking up in Dad's room with
him when the two alarm fire siren went off, on the day in question. Transcript of June 15, 2005 at
page 140.
This version is consistent with Tori Lindberg who came over to Ron Lindberg's home on
the day in question and got the family together to witness the fire. Transcript of June 15, 2005 at
page 180.
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It is important to note that the existence of the fire and the time of the fire, etc. was all
stipulated to by the Prosecution, so it was established conclusively for the Jury.
A
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The fire was such a big deal that it was a "two alarm" fire and the siren was such that it

so the fire alarm was intended to wake up the entire rural community, so the voluntary firemen

Appellant respectfully submits that the claims by the Young Ladies was "so inconclusive
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entertained a reasonable doubt as to that element."
CONCLL1S
This First Degree Felony Verdict of Statutory Rape has resulted in Mr. Lindberg being
sentenced to prison for five years minimum to life maximum. It is literally, as though he had
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denied the Defendant.

Clark engaging in relations in the Defendant's home and then seeing the efforts made to fulfill
her fantasy it would clearly have iuaJc a diiterenee nccau^c it VUK, me centerpiece 01
Defendant's theory.
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The prejudice by this violation of his basic rights was astronomically increased by the
closing argument of the Prosecution, especially when he knew that Will Clark was not in fact on
the Defendant's team but was an integral part of Carmen's fantasy.
The Prosecution in closing argument had to turn to a theory that not only was not
supported by the evidence but was contrary to all of the same.
The verdict was based on evidence that even the Young Ladies were "unsure" about. The
testimony is crucial parts was inherently unlikely and in some cases inherently impossible.
Lastly, the version of events portrayed by the Defense was more likely the truth,
especially since the fire was something that was stipulated to.
RELIEF SOUGHT
Appellant respectfully requests that this Court determine "that the evidence to support the
verdict was completely lacking or was so slight and unconvincing as to make the verdict plainly
unreasonable and unjust." or was "so inconclusive or so inherently improbable as to an element
of the crime that reasonable minds must have entertained a reasonable doubt as to that element."
Appellant requests that this Court reverse the Verdict and dismiss all charges or in the
alternative to reverse the Trial Court Judge and grant Defendant's Motion for Judgment
Notwithstanding the Verdict, and/or the Motion to Arrest the Judgment and/or the Motion for a
New Trial, and allow the Defendant a fair trial.
Respectfully submitted this fr 3ay of April, 2006. * /
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JOHNWALSH
ATTG&NEY FOR APPELLANT

CERTIFICATE OF MAILING

I hereby certify ti.ui ! ^u„._

.

^au.'p,

• •!VI>OIIIL!

Appellant's Brief to the Appellee, by mailing the same in the United States Mails, postage fully
prepaid addressed to ,. , i<EDERIC VOROS, JR. ASSISTANT ATTORNEY GENERAL, 160
EAST 300 SOUTH, SIXTH FLOOR, P. O. BOX 140854, SALT LAKE CITY, UTAH 841140854.

ADDENDUM

NOTICE OF APPEAL
AMENDED NOTICE OF APPEAL
JUDGMENT AND ORDER
ORDER DENYING MOTION FOR NEW TRIAL
TRIAL EXHIBIT NO. 3
TRIAL EXHIBIT NO. 7
TRIAL EXHIBIT NO. 8
TRIAL EXHIBIT NO. 9

JOHN WALSH
ATTORNEY AT LAW, #3371
2319 FOOTHILL DRIVE, SUITE 270
SALT LAKE CITY, UTAH
84109
Telephone: 467-9700

IN THE SIXTH JUDICIAL I

'' i COURT

IN AND FOR SANPETE COUNTY
SI A I)'. ul' HI Al
-oooooOooooo-

STATE OF UTAH,

INCH M T,01< APl'KAL

Plaintiff,

.tl R(

Case No. 041600057

Defendant.

Judge IC.L. Mclff
-o.

Comes now the Defendant, Ronald Cran.' I.mdberg, by and through his Attorney, John
Walsh, and appeals to the Utah Suprvn..

•.

:gn

•

.md SenfriM r, Jut v Verdi. I

Denial of the various Orders by I he District Court involving (he Motion to Arrest the Judgment,
Motion for Judgment notwithstanding the \ ercJio;. .;,.;:_

.U.JI.UCL.

....

JlonoralT K I I Ic'ff ) >is-Mi<-l ' '""H Judge.
The Sentencing in this action occurred OP or about August 3, 2005.

Dated this /

&

day of September, 2005.

CERTIFICATE OF MAILING
I hereby certify that I caused to be mailed a true and correct copy of the foregoing
NOTICE OF APPEAL to the Plaintiff, by mailing the same to BRODY KEISEL, DEPUTY
SANPETE COUNTY ATTORNEY, 160 NORTH MAIN, MANTI, UTAH, 84642.
Dated this _/ 'day of September, 2005.

I JOHN
— - TWT/ MTS -- I
ATTORNEY AT LAW

JOHN WALSH
ATTORNEY AT LAW, ;.o 37!
2319 FOOTHILL DRIVE, SUITE 270
SALT LAKE CITY, UTAH
84109
Telephi-i.

E> 7 '••"')i

m u i j - s i ^ w i i . ' . - A . >! ui- • ; •'

•' v i

IN AND FOR SANPETE COUNTY
STA i i. ; -i ; i ...
oooooOooooo
STATE OF-UTAH,

;

Plaintiff,

;

vs.

;

RONALD (JKAk, ! „ . . . - , . ! .
Defendant.

AMENDED
NOTICE OF APPEAL

;

Case No. 041600057

;

Judge K.I,. Mel IT

now the Defendant, P;>'ia' ! OI;IM> 1 indbeig. b\ .>• ' thiough his \Uorncv, John
Walsh, and appeals to the Utah SupjenK
i1 f11.t

' '

..;:'.•...

• •• •

-y Verdict,

. ". T, M I'Mfr h\ the District Court involving the Motion !o Arrest the Judgment,

Motion for Judgment notwithstanding the Verdict, Motion lor a Mev I,

', , L I •. !• I.. > 11 • nd

•ill nilifr inliii" f ' l l n I I. nnii.i'jii, I. I I i, 1 If, District Court Judge.
Tiie Sentencing in this action occurred on or about August 3, 2005 and the Order
Denyinj Molu.i, I • • ' I

I,,,l

II

,,i l on or about October 13, 2005.

CICR HFICATL OF MAILING
I hereby certify that I caused to be mailed a true and correct copy of the foregoing
AMENDED NOTICE OF APPEAL to the Plaintiff, by mailing the same to BRODY KEISEL,
DEPUTY SANPETE COUNTY ATTORNEY, 160 NORTH MAIN, MANTI, UTAH/..84642,

\

rrn 3 f;G

ROSS C. BLACKHAM #0357
Sanpete County Attorney
BRODY L. KEISEL #9887
Deputy County Attorney
Sanpete County Courthouse
160 North Main - Suite 306
P.O.Box 157
Manti, Utah 84642
Telephone: (435) 835-6381
Facsimile: (435) 835-6383
' T " SIXTH JUDIUAL . US I iUL . ...OI 'K "
xx, AND I-OR SANPI;! I « GUN IT
STATE OF UTAH

THE STATE OF UTAH,

]

Plaintiff,

]

vs.

;)

RONALD CRAIG LINDBERG,

)

Defendant.

JUDGMENT AND ORDER
Criminal No. 041600057
Judge: Kay L. Mclff

]

The above case came before the Court on August 3 r , 2005 for sentencing. The
def«'[i(j v

>

• • ""'>M-

;

'•-;;••

!

h

'

-1

"

Brody L. Keisel, Deputy Sanpete County Attorney, represented the State O' Utah.
I1 li US AD.MUKIKIt lli.il lliciJt-teml.ini li.c limi
1) Guilty;
2) No Contest;

COII\H

led upon

J (>II,I

• I|-

JUDGMENT AND ORDER
State of Utah vs. Lindberg
Page 2

X 3) Not Guilty and a verdict of Guilty;
4) Not Guilty and a finding of Guilty;
to the offenses of COUNT 1 - RAPE, a First Degree Felony; COUNT 2 UNLAWFUL SEXUAL ACTIVITY WITH A MINOR, a Third Degree Felony;
COUNT 3 - UNLAWFUL SALE OR SUPPLY OF ALCOHOL TO A MINOR, a
Class A Misdemeanor; COUNT 4 - UNLAWFUL SALE OR SUPPLY OF
ALCOHOL TO A MINOR, a Class A Misdemeanor
1) As charged in the Information.
X

2) As charged in the Amended Information.

The Court asked if the defendant had anything to say why judgment should not be
pronounced, and no sufficient cause to the contrary was shown or appeared to the Court.
All other charges are dismissed as long as his guilty plea remains.
IT IS ADJUDGED that the defendant is guilty as charged and convicted.

JUDGMENT AND ORDER
State of Utah vs. Lindberg
Page 3

IT IS ADJUDGED that for the offense of, COUNT

KAr*., a trsi m-gn-i-

F'riii :y (li'c defend,nil is sentenced tr S years to life in the Utah State Prisor with no fine
imposed; for COUNT 2 - UNLAWFUI SF.X ACTIVITY WITH \ Mils OK.
iit ]j;in I \\ Im
' ionv llu defendant is

• :• • «

,

^L2JX§M&

in the Utah State Prison with no

fine imposed; for COUNT 3 - UNLAWFUL SALE/SUPPLY OF ALCOHOL TO A
MINOR, a Class A Misdenmuit'.:,

i<

. >:

County Jail, with no fine imposed; for TO? NT 4

-.-v

. 1 ^ ear > he Sannete

UNLAWFUL SALE/SUPs

ALCOHOL TO A MINOR, a Class A Misdeiueauw, lli< delnuiant is s< utc
1 year in the Sanpete County Jail, with no '-ne imposed.
IT IS FURTHER ADJUDGED that all the above Prison sentence.1, shall
C1 *

;

-'• '•'

l

i

"i a. ihe Court further orders that the incarceration imposed for

the Misdemeanor offenses shall, be served at the Utah State ! *; ison. Additionally the
Coiiii" iK'sw. i "• i

.J'lrfioii il'i review imy restitution, obligation that may be due and

owing to the Victims. The restitution shall include, but is not limited to costs incurred for
any treatment costs incurred !>y (In

V'H IPIM

the amount of restitution outstanding.

The Stale is grunted V) days 1 determine

JUDGMENT AND ORDER
State of Utah vs. Lindberg
Page 4

RIGHT TO APPEAL
The defendant is notified that he has the right to appeal the Judgment and
Order of the Court by filing a written Notice of Appeal with the clerk of the Court
within 30 days of entry of Judgment.

DATED this

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct unsigned copy of the above and
foregoing Judgment and Order to the defendant's attorney, John T. Walsh at 2319
Foothill Dr. #270, Salt Lake City, UT on the
day of August 2005.

Secretary
MAILING CERTIFICATE
I hereby certify that I mailed a true and correct signed copy of the above and
foregoing Judgment and Order to the defendant's attorney, John T. Walsh at 2319
Foothill Dr. #270, Salt Lake City, UT on the ;*> day of August 2005.

JOHN WALSH
ATTORNEY AT LAW, #3371
2319 FOOTHILL DRIVE, SUITE 270
SALT LAKE CITY, UTAH
84109
Telephone: 467-9700

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR SANPETE COUNTY
STATE OF UTAH
oooooOooooo

STATE OF UTAH,

;

Plaintiff,

;

vs.

;

RONALD CRAIG LINDBERG,
Defendant.

ORDER DENYING MOTION
FOR A NEW TRIAL

;

Case No. 041600057

;

Judge K.L. Mclff

oooooOooooo

The above entitled matter came on regularly for hearing on the Defendant's Motion for a
New Trial, before the Honorable K.L. Mclff, District Court Judge on Wednesday, September
14"', 2005 at 1:00 P.M. with the State appearing by and through Brody Kcisel, Deputy Sanpete
County Attorney and the Defendant not appearing but being represented by John Walsh,
Attorney at Law and the Court after considering the file as a whole, hearing the arguments of
Counsel and otherwise being fully advised in the premises does hereby

ORDER that the Motion for a New Trial is hereby denied.
Dated this

day of October, 2005.
BY THE COURT

DISTRICT COURT JUDGE

CERTIFICATE OF MAILING
I hereby certify that I caused to be mailed a true and correct copy of the foregoing
ORDER DENYING MOTION FOR A NEW TRIAL to the Plaintiff, by mailing the same to
BRODY KEISEL, DEPUTY SANPETE COUNTY ATTORNEY, 160 NORTH MAIN, MANTI,
UTAH, 84642.
Dated this J ^ d a y of October, 2005.

JOHN/WALSH
ATTORNEY AT LAW
/
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